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7 io MICHIGAN LAW REVIEW 

cited. The Illinois courts have vigorously maintained, with the common-law, 
that any encroachment by the upland owner on the soil under water, was 
a purprestufe whether a nuisance or not. Revell v. People, 177 111. 468; 
Cobb v. Commissioners of Lincoln Park, supra. The Michigan doctrine holds 
that the right pf access is subject to be defeated by the paramount power 
of Congress, without compensation. Scranton v. Wheeler, 113 Mich. 565. 
The same theory was set forth in Ohio in Hogg v. Beerman', 41 Ohio St. 81 ; 
but in a later case, the Circuit Court held that a riparian right is property 
and that, when once vested, the owner can be deprived of it only on due 
compensation, even if it is taken in furtherance of the public good. Deming 
v. City of Cleveland, 22 Ohio Cir. Ct. R. 1. 

Negligence — Sending Sick Person Away From Premises Into Danger. 
— Plaintiff, a cattle buyer, after looking at defendant's cattle, was invited 
to take supper with the family. After supper he became violently ill 
and fell to the floor in a fainting condition. Defendant placed him in his 
cutter and started him towards his home seven miles away, it being night 
and the weather being cold. He was found the next morning about a mile 
from defendant's house, nearly frozen to death, and from this exposure he 
suffered great injury. Held, that since he was on the premises by invitation 
and was not a trespasser, the defendant owed him the duty, on discovering 
his condition, to exercise reasonable care not to expose him to danger by 
sending him away; that the question as to whether the defendant knew of 
his condition should have been left to the jury and if they so found, the 
defendant was liable for the injuries resulting from the exposure. Depue 
v. Flateau et al. (1907), — Minn. — , m N. W. Rep. 1. 

There is some conflict among the authorities as to the duty owed to a 
trespasser after he has received an injury and is needing assistance. In 
Union Pacific Railway Company v. Coppier, 66 Kan. 649, that court held that 
where a trespasser was struck by a moving car and injured without fault 
of the company, it then owed no legal duty to give any care or attention to 
the wounded man, no matter what ordinary humanity or morality would 
dictate. But in Northern Central Railway v. The State, Use of Price et al., 
29 Maryland, 420, it was held that the company did owe such a duty, though 
it would seem that the weight of authority would deny such a view unless 
the company had been guilty of some negligence in causing the injury, 69 
L. R. A. 513. It has been held that railroad companies must use due care 
in the treatment of sick, insane, infant or drunken passengers. Weber v. 
Railroad Co., 33 Kan. 554 ; Connolly v. Railroad Co., 41 La. Ann. 61 ; Indi- 
anapolis, Peru & Chicago Ry. Co. v. Pitser, 109 Ind. 179. It has also been 
held that this duty also extends to trespassers who are under disabilities. 
The Supreme Court of Iowa in Brown v. The C. R. I. & P. Railroad Co., 51 
Iowa 235, a case in which the plaintiff refused to pay any fare on the train, 
said : "The rules of law as well as the dictates of humanity require that 
the ejection shall occur at such place and be conducted in such manner as 
not unreasonably to expose the party to danger." Supporting this doctrine 
in the case of trespassers on trains, Louisville, Cin. & Lexington R. R. Co. 
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v. Sullivan, 81 Ky. 624; Railway Co. v. Valleley, 32 Ohio 345; Fogg's Adm'r 
v. Louisville & N. R. R. Co., m Ky. 30. In the Ohio case where it was 
admitted that the plaintiff was drunken and quarrelsome, and so a trespasser 
on the train, the court said: "To put off a drunken man during a bitterly 
cold night, in the woods, far from any house, when the probabilities were 
that he would freeze to death before help could reach him, would be as 
indefensible in law as it would be wicked and cruel in fact." This was dic- 
tum in that case. In a case decided in the Kansas City Court of Appeals in 
February, 1907, Horless v. South West. Missouri Electric Ry. Co., 99 South 
West. Rep. 793, it was held that where conductor ejected a young child 
from a car, away from its home and in the cold weather, because the person 
who had placed it on the car had neglected to give it the money for its fare, 
it was a wilful tort and justified a recovery for injuries sustained. The Min- 
nesota case under discussion is stronger than any of these because there the 
plaintiff was not a trespasser but was on the premises by invitation of 
defendant. It has of course long been recognized that when one is on the 
premises of another, that other owes him the duty of guarding him from 
any dangers in the condition of the premises, but that he also has the duty 
of allowing him to remain on his premises when it would be dangerous for 
him, on account of his condition, to leave the premises, is a rather new doc- 
trine. By processes of hard, cold logic it is difficult to determine just out 
of what the duty arises, for there is no contract relation, and the license may 
be revoked at any time. It would seem, however, that a man's life is of 
such importance to society that the courts are justified in creating the legal 
duty even if it has to be induced by moral rather than legal considerations. 

Nuisance — Injuries Resulting From Explosion of Blasting Powder. — 
The defendant being engaged in grading and changing a line of railroad 
erected two buildings within 1,000 feet of plaintiff's dwelling house and 
stored therein large quantities of dynamite and blasting powder for use in 
its work. Both of these magazines exploding, the shock was so great as to 
permanently injure plaintiff, who was seated in his house 1,000 feet away. 
Held, that the question whether defendant was guilty of maintaining a 
nuisance was for the jury, and they having decided that he was guilty, that 
defendant was liable for any resulting injury. Kerbaugh, Inc. v. Caldwell 
(1907), — C. C. A., 3rd Circ. — , 151 Fed. Rep. 194. 

Not every injury resulting from the use of explosives by others is 
actionable. In the case of Booth v. The Rome, Watertown & Ogdensburg 
Terminal Railroad Co., 140 N. Y. 267, it was decided that even if injury had 
resulted to plaintiff's dwelling from defendant's blasting rock on its own 
premises, in order to adapt them to a lawful use, still if it was shown that 
this was the only practicable method and that the work was done with due 
care, it was a case of damnum absque injuria and there could be no recovery. 
To the same effect is Holland House Co. v. Baird, 169 N. Y. 136, and Simon 
v. Henry, 62 N. J. Law 486. In all of these cases there was great injury to the 
plaintiff. However, it was decided in McAndrews v. Collard, 42 N. J. Law 189, 
that "the keeping of gunpowder, nitro-glycerine, or other explosives in large 



